Khuyé&n nghi ctia Lién Ho'p Quéc vé dy thdo cac ndi dung sira ddi, bo sung
Luit phéng, chéng HIV/AIDS
Tai liéu tom tat
(Tai liéu dich khéng chinh thirc, ban ngay 10/2/2020)

Trong mudi ndm qua, hinh thai dich HIV & Viét Nam d3 cd bién chuyén, dap &ng véi dich da dat dwoc nhitng
budc ti€n an tuwong vé giam s6 nhiém mdi thong qua trién khai cac can thiép hiéu qua, cac sang ki€n mdi va mé réng
tiép can dén diéu tri khang HIV, tuy nhién cling d3 xuat hién nhitng thach thirc mdi trong bdi canh ngudn lyc tai
chinh cho dap &ng vdi HIV khéng con nhu truée. Ky thi va phan biét d&i x&r véi nhitng nhém ngudi dé bj t6n thuwong
b&i HIV van ton tai va lam ting tinh dé bj tdn thwong cla nhitng nhém ngudi nay do can trd viéc ti€p can dén cac
dich vu dy phong lay nhiém HIV.: Do vay ndm 2019, Uy ban Nhan quy&n cla Lién Hop Qudc (LHQ) d3 khuyén nghi
Viét Nam ting cuong nd lyc nham xdéa bd moi hinh thirc phan biét d&i x{r, bao hanh va ky thj trong x3 hoi d&i véi
nhitng ngudi dé bj tén thuong, bao gdm lién quan dén tinh trang nhiém HIV.2 Viét Nam ciing d3 bay té cam két ddi
V@i van dé nay thong qua viéc chdp nhan khuyén nghj vé xéa bé moi hinh thirc phan biét déi x&r véi ngudi séng vdi
HIV tai ky Kiém diém Binh ky Ph& quét vé nhan quyén ndm 2019.3

Viét Nam hién dang xay dung luat sira d&i, b6 sung mot s& diéu cha Luat phong, chéng HIV/AIDS (tir day
viét tat | Luat), theo tinh than cla cam két néu trén. Lién Hop Quéc danh gid cao tién trinh tham van cé sy tham gia
day d0 cta cac bén lién quan trong qud trinh sira Luat va ghi nhan nhiéu cai thién dang ké trong ban dy thao cong
b6 trén trang théng tin dién tlr Chinh pha dé nguwdi dan gép y. Nhan dip nay, Lién Hop Quéc mong mudn chia sé mét
s6 khuyén nghi dé hoan thién hon nita dy thdo Luat. Nhitng khuyé&n nghj duéi day chi tip trung vao mot vai van dé
chinh yé&u, danh muc cac gép vy chi tiét theo tirng diéu khodn xin dugc gtti truc tiép dén Ban soan thao Luét.

Thudt ngi¥

Ngén ngi* dinh hinh niém tin va anh hudng tdi hanh vi. Trén pham vi toan cau, UNAIDS khuyén céo can
nhéc st dung ngdn tir phi hop dé gitp clng c6 dap rng toan cau véi dich AIDS* va gilp gidm tinh trang ky thi lién
quan dé&n HIV van con dai dédng. Theo d6, thuat ngit dung trong dap ng véi HIV can bao dam tap trung vao con
ngudi chi khéng tap trung vao bénh. Viéc mét ngudi thudc mot nhdm quan thé khéng khién ngudi d6 cé nguy co
14y nhi&m HIV, chi cé hanh vi clia ngudi dé maéi cé thé tao ra nguy co. Thuat ngit “nhém dich” mang ham y rang nguy
co chi nam trong nhém quan thé do, trong khi cdc nhém quian thé trong x3 hdi déu 6 lién hé véi nhau. Dung “nhém
dich” c6 thé khi€n mot s6 ngudi [am twdng minh an toan vi ho khéng tw nhan minh thudc nhém quan thé dé cho du
ho c6 hanh vi khién ban than cé nguy co lay nhiém HIV. Ngoai ra, trong hdn nhan hodc quan hé ban tinh cting chung
s6ng, nhat a d&i véi phu nit, hanh vi clia ngudi chdng/ban tinh nam khién ngudi nam nay cé nguy co 1ay nhiém HIV
cling d&t ngudi vo/ban tinh nit vao tinh hudng dé bj lay nhiém HIV du ban than ngwoi phu nit khong thyc hién hanh
vi nao cé nguy co. B&i vy, UNAIDS khuyén nghi s&r dung trén pham vi toan cau thuat ngir cdc “nhém chinh/trong
tdm” v&i y nghia dé 1a nhitng nhdm quan thé chinh khi xem xét hinh thai dich HIV hodc 13 nhitng nhém chinh trong
dap rng véi dich®.

Lién quan dén thuat ngir, khuyén nghi:
e Trongtoan bd van ban Luat, thay:
o Cum tir “Ngudi nhiém HIV” va “bénh nhan AIDS” bang “Ngudi sdng vai HIV”;
o Cum tr “hanh vi nguy co cao” bang “hanh vi khién mét ngudi cé nguy co lay nhiém HIV”;
o Cum tlr “Cac nhém dich cé hanh vi nguy co cao” bang “Cac nhém chinh chju anh hudng bdi HIV”
ho3c mé ta cac hanh vi cia mét nhédm quan thé dic thu khién cac ca nhan trong nhém dé cé nguy
co phoi nhiém HIV.

 https://www.ohchr.org/EN/Issues/HIV/Pages/HIVIndex.aspx.

2 Para. 16, Human Rights Committee, Concluding observations on the third periodic report of Viet Nam, CCPR/C/VNM/CO/3.

3 Recommendation number 38.96: Continue to conduct studies with a view to amending existing or introducing new legal instruments to
eliminate all forms of discrimination against people living with HIV (Malaysia), Report of the Working Group on the Universal Periodic Review*
Viet Nam, A/HRC/41/7.

4 UNAIDS Terminology guidelines (2015, available at: https://www.unaids.org/en/resources/documents/2015/2015 terminology guidelines)

5 UNAIDS Terminology guidelines (2015, available at: https://www.unaids.org/en/resources/documents/2015/2015 terminology guidelines,p.)
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e Trong toan bd vin ban Luat, st dung thuat ngit “can thiép” lam thuat ngit bao trum dé chi cac hoat déng
va sang kién trong chuong trinh phong chdng HIV vé tiép cin cong ddng, cung cap théng tin va tu van vé
HIV, xét nghiém, diéu tri, hé théng y t& va cham sdc strc khoe.

Pham vi

Lién Hop Quéc hoan nghénh nd lwc cha Ban soan thao Luat trong viéc mé rdng pham vi nham dam bao tinh
bao trum I&n hon cda Luat, déng thoi cling d@ xuat Ban soan thao chi y hon téi mét sé binh dién quan trong dé ddm
bdo tinh bao trum.

Theo hudng dan quéc té&, cong tac du phong bao gdbm hang loat can thiép khac nhau trong d6 cé can thiép
giam hai. Dich vy dy phong d3 va s& can phai ti€p tuc phat trién dé thich (ng v&i nhu ciu cla cadc nhém chinh chiu
anh hudng bai HIV cling nhu tiép thu nhitng can thiép du phong méi dya trén bing chirng ma cac t6 chirc qudc té
c6 thé khuyén nghi ap dung trong twong lai. Vi nhitng ly do nay, Luét stra d&i, b6 sung nén duoc viét du linh hoat dé
c6 thé phu hop véi cac dich vu dy phong 1ay nhiém HIV cé tac dong Ién trong tuong lai.

DGi v&i cac nhdm chinh chiu anh hwdng béi HIV, cac bing chirng trén pham vi toan cau déu cho thay nguoi
chuyén gidi cé nguy co lay nhiém HIV rat cao.® Nguoi chuyén gidi thuong phai d6i mat véi ky thi, phan biét d6i xtr
va su chdi bo cha x3 hoi ngay tir khi con tré, ca trong gia dinh va ngoai cdng dong, khi thé hién ban dang gidi cla
minh. Su phan biét d6i x(, bao luwc va hinh sy hda déi véi ngudi chuyén gidi 13 rao can trong viéc tiép can tdi cac
dich vu phong chéng HIV c6 thé gilip ngudi chuyén gidi séng khoe.”

Nhirng ngudi & trong cac co s& khép kin cling c6 kho khan trong viéc tiép can cac dich vu phong chéng HIV.8
Ty 1& hién nhi&m HIV, viém gan B, viém gan C va lao trong cac pham nhan cé xu huwéng cao hon nhiéu Ian (cé thé cao
hon t&i 50 [3n)° so véi trong cdng déng. Tinh dé bj t&n thuong khi vao tu, s6 lugng déng cac pham nhan, can pham
thudc cdc nhdm chinh chiu anh huéng béi HIV, tinh trang chat chéi, vé sinh va dinh dudng kém, bao luc, phan loai
pham nhan chua tinh, thiéu cac dich vu y t& co ban va ty 1& hién méc cao cac bénh Iy, |a nguyén nhan gay ra ty &
mac bénh va t& vong cao lién quan dé&n HIV va Lao trong co s& giam gitr. Ngoai ra, trén thé gidi va ca & Viét Nam, s&
nhiém méi trong vo/chéng va ban tinh cta cadc nhédm chinh hién cling & mirc cao.°

Céc td chirc xa héi, bao gdbm cac t6 chirc dua vao cdng dong, d3 va dang déng vai trd quan trong cd & Viét
Nam ciling nhu trén toan thé gidi, trong viéc vdi téi cdc nhém chinh chiu dnh huwdng béi HIV vén kho tiép cén, cung
cap cac dich vu chdm séc va hd tro cho ho, tham gia mét cach cé y nghia vao cac hoat déng phong chéng HIV va gép
phan xay dung céc can thiép va chinh sach phong chéng HIV ngay cang hiéu qua hon. Vai trd quan trong nay can
duoc thé ch& héa manh mé& hon nira trong Luat sira d6i, b6 sung dé€ bao dadm tinh bén virng cta cac dich vu va hoat
doéng phong chéng HIV do t6 chirc xa hdi cung cap.*!

Lién quan dé&n pham vi stra ddi, bd sung Luat, khuyén nghi:
e Dungcum tlr “dy phong” hodc “céc bién phap du phong” 1 cum tir cé y nghia réng hon dé chi céc sang
kién va hoat dong chuwong trinh cé pham vi rong hon “giam hai”, nhung van gitr khai niém “giam hai'?”, véi
dinh nghta vé gidm hai qui dinh tai Diéu 2, d& bao dam ngudi thudc cdc nhém chinh chiu anh huwdng béi

6 Transgender people are 49 times more likely to acquire HIV than all adults of reproductive age. Transgender rights are human rights, UNAIDS,
March 2017, available at: https://www.unaids.org/sites/default/files/transgender-rights-are-human-rights.pdf

7 1bid.

8 Closed settings include pretrial detention centres, jails, prisons, immigration detention centres and juvenile detention centres. Guidance note
on services for people and other closed settings, UNAIDS, UNODC, WHO and UNDP: (UNDP).
https://www.unaids.org/sites/default/files/media_asset/2014 guidance servicesprisonsettings en.pdf

9 Guidance note on services for people and other closed settings, UNAIDS, UNODC, WHO and UNDP:
(UNDP).https://www.unaids.org/sites/default/files/media_asset/2014_guidance_servicesprisonsettings_en.pdf

10 Viet Nam AEM Technical Working Group, “Inputs and Results of the AEM Modelling Exercise,” 2018

11 Global AIDS Update 2019: Communities at the Centre, UNAIDS, 2019: https://www.unaids.org/en/resources/documents/2019/2019-global-
AIDS-update

12 Drug-related harm reduction refers to policies, programs and practices that aim primarily at reducing the adverse health, social and economic
consequences of drug use — such as HIV transmission — without necessarily reducing drug consumption itself (WHO, 2004 at
www.who.int/hiv/pub/idu/e4a-outreach/en/index.html )
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HIV ¢ sr dung cdc chat gay hai dwoc nhan cac can thiép gidm hai phu hop®® nhu chwong trinh bom kim
tiém sach, diéu trj thay thé chat dang thudc phién, naloxone va cac can thiép dya trén bang chirng khac,
bao gdbm can thiép ngan vé tam ly xa hdi gidp dénh gid tinh trang can hd tro va dua ra |&i khuyén cho tirng
trudng hop cu thé.

e B8 sung “ngudi chuyén gidi”, “ngudi & trong cac co s& khép kin” va “vg/chdng va ban tinh clia nhitng nguoi
c6 hanh vi khién ho cé nguy co lay nhidm HIV” vao cdc nhém chinh chiu anh hwéng béi HIV va duoc wu tién
trong ti€p can tdi dich vy théng tin va tw van vé HIV, du phong, xét nghiém, cham sdc va diéu tri HIV, qui
dinh tai cac diéu khoan phu hop, nhw Diéu 21 hodc Diéu 11.

e Dung “bdo hiémy t& d6i vdi dich vu y té lién quan dén HIV” hodc mot tiéu dé khac cé pham vi réng hon tiéu
dé hién tai cla Diéu 40 vé qui dinh st dung bao hiém y t&€ nha nwdc cho ngudi séng véi HIV, va b6 sung
dieu khodn chung vé “Chinh phd qui dinh cac dich vy y t& lién quan dén HIV do b3o hiém y t& chitrd”, nhdm
dam bao tinh linh hoat can thiét trong trudng hop quy bao hiém y t& cé thé chi trd cho dich vu dy phong
lay nhiém HIV trong tuong lai.

e B8 sungDiéu 19 d€ Iam rd vai trd vo cling quan trong va dugc phdp luat cdng nhan trong cung cip céc dich
vu tiép can cong dong, tv van, dy phong, xét nghiém HIV va két néi dén cham sdc, diéu trj HIV cla cac t6
chirc x3 hoi d&c biét 1a cac t6 chirc dya vao cdng ddng cla ngudi séng vai HIV va nhitng nhém chinh chiu
anh hudng béi HIV.

e B3 sung Piéu 4 dé lam rd quyén duwoc hudng bao tro xa hoi clia ngudi séng véi HIV.

Pdu tw cia Nha nwde cho ddp trng vdi dich HIV

Nghi quyét s6 20-NQ/TW ndm 2017 ctia BCH TW Dang Cong san Viét Nam cam két nha nudc wu tién dau tw
ngan sach dé bao dam cung cap céc dich vu y t& co ban. Viét Nam d4 cé cac bang chirng rd rang cho thay can ting
cuwdng dau tu trong nuwdc dé cd thé phong, chéng HIV mét cach hiéu qua® va dat dugc muc tiéu cam két clia quéc
gia vé két thuc dich AIDS vao ndm 2030, nhat la trong bdi cdnh ngudn luc hd tro ciia nwdc ngoai cho phong chdng
HIV dang giam sat. Néu khéng cé da ngudn lyc dau tu trong nude va nhat 1a cha nha nwdc cho phong chéng HIV, ¢
nguy co “dich HIV bung phat trd lai, khi€n cho nhiéu ngudi sé bi dau 6m, tlr vong, va lam gia tdng nhanh chéng génh
ndng vé chi phi cho hé théng y t& cong”.*> Khoan dau tv ndy chi dat dwoc hiéu qua, hiéu suit va tic dong |&n nhat
khi k&t hop dwgc nang luwc va thé manh cla ca hé théng y té€ cong 1ap va t8 chirc x3 hdi. Bén canh cac dich vu diéu tri
HIV chl yéu do hé théng y t& cong |ap ddm nhan, cac td chirc x3 hoi da va dang cung cap mot lugng 16n dich vu du
phong 1ay nhiém HIV mdt cach hiéu qua®®. Nhitng dich vu du phong 1ay nhiém HIV ¢ vai trod vé cling quan trong gép
phan khéng ché dich HIV, theo tinh than cla Nghj quyé&t 20 — NQ/TW ndm 2017, va can dwoc duy tri bén virng.

Lién quan dén dau tw chia Nha nwéc, khuyén nghi:

e Sira d6i Khoan 5 cla Diéu 6 dé thay “phu hop véi didu kién phat trién kinh t& x3 hoi va tinh hinh dich
HIV/AIDS clia d4t nuwdce trong tirng giai doan” bang “phu hop véi diéu kién phat trién kinh t& xa hdi clia dat
nudc va dé két thac dich AIDS vao nam 2030”.

e Slra déi, b6 sung Khodn 1 cla Diéu 43 vé Ngudn luc cho phong chéng HIV dé 1am rd qui dinh vé wu tién
ngudn ngan sach nha nudc cho viéc cung cap cac dich vu dy phong lay nhiém HIV.

e Sira déi, b6 sung Diéu 19 qui dinh viéc huy d6ng sy tham gia cla cac t8 chirc x3 hdi dé cé qui dinh cho phép
str dung ngudn ngén sach nha nudc cho cac t6 chirc khéng thudc nha nudc tham gia cung cap dich vu phong
chéng HIV.

Quyén riéng tw va bdo mdt théng tin
Quyén riéng tu cla cong dan, bao gém trong linh vuc y t&€Y7, dwoc bao dam theo mét sé cong wéc qudc té
vé quyén con nguwdi ma Viét Nam d3 phé chuan.!® Theo Cao Gy LHQ vé quyén con ngudi (OHCHR) va UNAIDS, viéc

13 Such as needle and syringe programmes, opioid substitution therapy, naloxone and evidence-based interventions, which include brief
psychosocial interventions involving assessment, specific feedback and advice.

14 page 29, http://unaids.org.vn/wp-content/uploads/2016/09/VIET-NAM-INVESTMENT-CASE_-En_FINAL_Oct2014.pdf

5 1bid.

16 Global AIDS Update 2019: Communities at the Centre, UNAIDS, 2019: https://www.unaids.org/en/resources/documents/2019/2019-global-
AIDS-update

17 See for example CESCR General Comment No. 14: The Right to the Highest Attainable Standard of Health (Art. 12) para. 23 on the importance
of ensuring privacy and confidentiality in health care.

18 Including the ICCPR (art. 17), the CRC (art. 16) and the CRPD (art. 22). The right to privacy is also protected in the Universal Declaration of
Human Rights, art. 12.
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khéng bdo mat dugc thong tin ca nhan lién quan dén HIV cé thé dan dén tinh trang ngudi dan tranh khong st dung
dich vu tu van, xét nghiém, chdm sdc va diéu tri HIV.'® B&i vay, bao méat thong tin cho ngudi séng vai HIV 13 t8i quan
trong dé ti€p tuc md rong dép ng véi dich HIV & Viét Nam.

Luat stra d6i, bd sung nay can phai dit nén maéng thiét 1ap dugc co ché quan Iy thong tin ca nhan hiéu qu3,
bén vitng nham bao dam bao vé dwoc quyén riéng tw cla ngudi séng véi HIV, tinh bao mat vé théng tin ca nhan va
nhitng diéu kién chat ch& trong viéc str dung di¥ liéu lién quan dén ngudi séng vdi HIV. Nhitng qui dinh nay can nhat
quan vdi cac qui dinh lién quan va 13 nén tang trong bao mat thong tin vé sirc khde qui dinh tai B luat dan sy va
Luat kham, chirta bénh. Bdo dam sy nhat quan gitra Luat stra d6i, bd sung nay va cac van ban luat néu trén 13 thiét
yéu dé bao vé toan dién quyén riéng tu trong cung cap va st dung cdc dich vu phong, chdng HIV.

Theo nguyén tic chung, tinh trang HIV cia mdt cd nhan chi nén do chinh ca nhan dé ty nguyén boc 16, bao
gdm ca viéc bdc 16 cho ban tinh. Cac t6 chirc LHQ khdng Ging hd mét qui dinh phap luat dwa viéc boc 16 tinh trang
HIV duong tinh thanh nghia vu cla ngudi séng vdi HIV.2 Lién quan dén bdo mat thong tin va bdc 16 tinh trang HIV
duong tinh, Huéng dan toan cau vé HIV/AIDS va quyén con ngudi?! khuyén nghi cac quéc gia luat héa viéc bao vé
théng tin lién quan dén tinh trang nhiém HIV cla cac ca nhan dé nhirng thong tin nay khéng bi thu thap, st dung
hay céng khai tai cac co s& y té va trong cac hoan canh khdac, déng thdi ddm bao viéc s&r dung thdng tin lién quan
dén tinh trang nhi@m HIV can c6 vdn ban dong thuan cla ngudi séng vai HIV lién quan. Luat phap qudc té vé quyén
con ngudi cho phép cac qudc gia 4p dung han ché& déi vai mdt s6 quyén, nhung chi trong truding hop qudc gia cé thé
dam bao rang cac han ché& dé duoc:

- Thi hanh ding theo tinh than Luat dinh, VD: tudn theo nhitng qui dinh phap luat cu thé, r& rang, chinh xac
va dé ti€p can, dé thyc thi, dé cac ca nhan cé thé diéu chinh hanh vi cia minh mét cach phi hop;

- P& xuat dp dung cdn clr vao mét loi ich hgp phap, theo dinh nghta vé loi ich hgp phap trong céac diéu
khodn vé bdo vé quyén;

- P& xuat ap dung vi can thiét dé bdo vé lgi ich hgp phép d3 néu, han ché & mdc d6 phu hop vdi lgi ich hgp
phap can dugc bao vé, 13 han ché it gy can trd nhat va thyc sy gilp bao vé duoc lgiich hgp phép da néu,
ddng thoi la han ché dugc duwa ra trong mot x3 hdi dan chd, vdi qua trinh ra quyét dinh tuan thd luat
phap.

Trong khudn kh8 nhitng han ché nay, can bd y té€ cé thé dwgc cho phép, nhung khdng yéu cau, ra quyét
dinh vé viéc c6 nén hay khéng théng béo tinh trang nhiém HIV clia bénh nhan cho vo, chdng hodc ban tinh cta bénh
nhan dé. Quyét dinh nay can cin c vao tirng trwong hop cu thé, trong su tdn trong cac nguyén tic vé dao dirc va
chi théng béo khi héi dd cac tiéu chi nhat dinh?2,

TG chirc y té thé gidi (WHO) khuyén nghij dua dich vu hd tro tw nguyén bdc 16 tinh trang nhiém HIV cho ban
tinh vao gdi dich vu xét nghiém va chdm séc HIV toan dién danh cho ngudi séng véi HIV.2 Tuy nhién, viéc xay dung
céc chinh sach hd tro cho viéc trién khai dich vu nay la vd cling quan trong dé cé thé cung cap dich vu hiéu qua va
thanh cong.?*

19 The same is true for other negative consequences. Para. 96, International Guidelines on HIV/AIDS and Human Rights, 2006 Consolidated
Version, OHCHR and UNAIDS.

20 See UNAIDs and UNDP Policy Brief on Criminalization of HIV Transmission (https://www.undp.org/content/undp/en/home/librarypage/hiv-
aids/undp-and-unaids-policy-brief-on-criminalization-of-hiv-transmission.html).

21 p, 28-30, International Guidelines on HIV/AIDS and Human Rights. Political Declaration on HIV/AIDS (UN Resolution 20/262). UNAIDS and
OHCHR (2006). Available at https://www.ohchr.org/EN/Issues/HIV/Pages/InternationalGuidelines.aspx, p. 30.

22 |ist of criteria from Guidelines for State Action, Guideline 3: Public Health Legislation, P.28 from UNAIDS and OHCHR (2006). International
Guidelines on HIV/AIDS and Human Rights. Political Declaration on HIV/AIDS (UN Resolution 20/262). Available at
https://www.ohchr.org/EN/Issues/HIV/Pages/InternationalGuidelines.aspx. include that:

i. The HIV-positive person in question has been thoroughly counselled; ii. Counselling of the HIV-positive person has failed to achieve
appropriate behavioural changes; iii. The HIV-positive person has refused to notify, or consent to the notification of his/her partner(s); iv. A real
risk of HIV transmission to the partner(s) exists; v. The HIV-positive person is given reasonable advance notice; vi. The identity of the HIV-
positive person is concealed from the partner(s), if this is possible in practice; and vi. Follow-up is provided to ensure support to those involved,
as necessary.

2 Supplement Guidelines on Self Testing and Partner notification (2016)

2 |n some settings, medical secrecy laws may prohibit HIV partner notification; in other contexts, restrictive laws and policies may put clients
and their partners at risk of stigmatization, discrimination, criminalization and punitive actions.
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Lién quan dén quyén riéng tw va bdo mat thdng tin, khuyén nghi:

e  B3i bd muc (b) khodn 2 clia Diéu 4 yéu cau ngudi séng véi HIV “Théng bdo két qua xét nghiém HIV duong
tinh cda minh cho vg, chéng hodc cho ngudi chuln bi két hén véi minh biét”. Thay vao dé, Luat sira déi, bo
sung nén cho phép, nhung khéng yéu ciu, can b y t&€ quyét dinh cé nén hay khéng théng bao tinh trang
nhiém HIV ctia bénh nhan cho v, chdng hodc ban tinh cla bénh nhan d6 biét. Quyét dinh nay can duoc
can nhic trong tirng trudng hop cu thé, ton trong cac nguyén tac vé dao dirc va chi thyre hién khi hdi d cac
tiéu chi sau: i) Nguwoi séng vai HIV trong truding hop nay da duoc tu van day da; ii) Viéc tu van cho ngudi
s8ng v&i HIV trong trudng hop nay da khéng gitup dat duoc céc thay déi can thiét vé hanh vi; iii) Ngudi séng
vai HIV trong tredng hop nay da tir chdi tu théng bédo, hay déng y dé ngudi khac théng bao cho vo, chéng
hodc ban tinh biét vé tinh trang nhiém HIV cla ban than; iv) cé nguy co cao lay truyén HIV ti¥ ngudi séng
vdi HIV trong tredng hgp nay sang vg, chdng hodc ban tinh cla ho; v) Ngudi séng véi HIV trong truding hop
nay duoc bdo trudc mdt cach hop Iy vé viéc thdng bdo cho vg, chdng, ban tinh; vi) Nhan than cda nguoi
s6ng vai HIV trong trwdng hop nay khéng duoc tiét 16 vdi ban tinh cla ho, néu cé thé dau dwoc trong thyc
t&; va, vii) Tiép tuc theo ddi dé hd trg khi can thiét cho nhitng ngudi lién quan trong su viéc.

e B8 sung Diéu 25 dé cho phép cac don vij chirc ndng phl hop x{r phat cac cén bd, vién chirc vi pham viéc bdo
mat théng tin clia ngudi séng vdi HIV, nhu 1a mét vi pham dao dirc nghé nghiép.

e  Chinh pht qui dinh r rang, cdng khai danh sach cén bd y t& va can bd Bao hiém x3 hoi duoc phép tiép can
thong tin vé k&t qua xét nghiém HIV dé bao dam ngudi sdng véi HIV dugc tham gia diéu tri va dugc Quy
b3o hiém y t& xa hoi chi tra cho dich vu y t& vé HIV. (Diéu 30 va Diédu 39).

Xét nghiém va két néi dén diéu tri khdng HIV

Céc t6 chirc LHQ khuyén khich tiép cin phd cap dén dich vu xét nghiém dé moi nguwdi dan déu biét tinh
trang HIV cGa ban than. WHO va UNAIDS khéng Gng ho xét nghiém HIV bat budc vi muc dich y té cong cong; “xét
nghiém HIV, bat ké dugc thuc hién nhw thé ndo, déu can tén trong quyén lya chon cla ca nhan va tuan tha cac
nguyén tac vé dao dirc va quyén con ngudi”.2’ Moi dich vu xét nghiém HIV déu can tuan thd nguyén tic 5 chit C cta
WHO, d6 la: Consent/ Béng thudn — cé sy dong thuan cla ngudi dugc xét nghiém HIV, Confidentiality / Bdo mat
théng tin — bdo mét théng tin vé st dung dich vu xét nghiém, Counselling / Tu van — thyc hién tu van trwdc va sau
khi xét nghiém, Correct results / K&t qua chinh xdc — két qua xét nghiém can dugc bao ddm dé chinh xac, va sau cung
Ia Connections / K&t ndi — bao dam sy két ndi gilra dich vu xét nghiém HIV va céc dich vu dy phong, cham sdc, diéu
tri va ho tro phu hop.2®

Theo cdc nguyén tac néu trén, cé mdt s6 van dé chinh lién quan dén xét nghiém HIV va két noi dén diéu tri
can xem xét trong Luat sira d6i, bd sung nhu sau:

Tu van, xét nghiém HIV cho nguwoi Chua thanh nién

Nguwdi vi thanh vién can duorc tw van vé cac lgi ich va nguy co tiém tang cla viéc bdc 16 tinh trang HIV duong
tinh ca ban than, duwoc trao quyén va hd tro dé quyét dinh vé viéc cé bdc 16 tinh trang nhiém HIV hay khéng, khi
nao, vdi ai va boc 16 nhu thé nao.

WHO khuyé&n nghi cac quéc gia ra soat lai chinh sdch quéc gia vé do tudi tu nguyén xét nghiém HIV, cé tinh
dén nhu cau bdo vé quyén clia ngudi vi thanh nién dwoc ty lva chon khi dua ra quyét dinh vé sirc khde va phc loi
clia ban than (c6 can nhac cac mirc d6 hiéu biét va trwdng thanh khac nhau).?’ Mdc du chl y cla cac qui dinh luat
phap vé d6 tudi dwoc ty nguyén st dung cac dich vu y t& thudng 13 dé bao vé tré em, nhung trén thuc té cac qui
dinh d6 cé thé cé tac dung nguoc lai, vi khong khuyén khich ngudi vi thanh nién ti€p can céc dich vu y t&€ ma ho can
dé co thé sdng khoe?®. Qua thue, qui dinh luat phdp vé bat cir mot do tudi cu thé nao dé cd thé tw nguyén tham gia
tu van, xét nghiém HIV déu co thé gay ra khé khan cho nhitng ngudi tré tudi trong viéc biét tinh trang HIV cla ban
than va tiép can diéu tri khang HIV khi can, cling nhu khé cho ca céc cédn bd y té trong viéc ddp (ng cac nhu ciu riéng

25 Page 2, https://www.unaids.org/sites/default/files/media_asset/2017 WHO-UNAIDS statement HIV-testing-services en.pdf
26 |bid.

27 WHO Consolidated guidelines on HIV testing services for a changing epidemic (2019) available at:
https://www.who.int/publications-detail/consolidated-guidelines-on-hiv-testing-services-for-a-changing-epidemic

28 https://www.unaids.org/en/resources/presscentre/featurestories/2019/april/20190415_gow_parental-consent
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biét clia nguwdi vi thanh nién trong nhirng trwdrng hop cu thé. Xac dinh d6 tudi tw nguyén xét nghiém ciing cé vai tro
quan trong trong viéc khdng ché dich HIV.

Tu van, xét nghiém HIV tu nguyén va bao mat can tré nén san cé va dé tiép can ddi véi ngudi vi thanh nién;
déng thoi viéc cung cdp dich vu can bdo dam khéng tao ra nguy co nao cho ngudi vi thanh nién. Luat phdp can can
nhic d&n quyén cta nhitng ngudi tré tudi nay trong viéc dwgc bao mat théng tin va dwoc ty dong thuan dé st dung
dich vu xét nghiém va diéu tri HIV, doc |ap vdi y kién cla cha me. Luat phap cling nén cé qui dinh cho nhirng trudng
hop khi sy d6ng thuan st dung dich vu khéng di kém dbng thuan cla cha me hay ngudi gidm hd hop phép. Nhitng
ngudi tré tudi st dung ma tdy cling can duoc ti€p can an toan, hop phap dén céc dich vu y t& va dich vu phong,
chéng HIV.

Lién quan dén tu van, xét nghiém HIV cho ngu&i chwa thanh nién, khuyén nghi:

e  Sira d6i khodn 2 cla Piéu 27, theo cach khéng xung dot vdi Bé luat dan sy, dé bai bd hodc it nhat ha thap
qui dinh vé& dé tudi t6i thi€u cd thé tw nguyén tham gia xét nghiém HIV?®, déng thdi cho phép cd nhiéu lya
chon hon vé nhitng ngudi cé thé dai dién cho phép déng thuan, nhu anh chi hay ho hang.

e Trong truding hop khong thé b3i bé hodc ha thap dé tudi qui dinh tw nguyén tham gia tu van, xét nghiém
HIV, b6 sung Diéu 27 dé cho phép ngudi dudi 15 tudi nhung dang mang thai hodc c6 hanh vi khién nguoi
d6 c6 nguy co lay nhiém HIV duoc quyén tham gia tw van, xét nghiém HIV véi su tro gitp cia mot cdn bdy
té hodc mét can bé céng tac xa hoi dd qua dao tao chuyén mon. Trong tredng hop nay, ban tré sé tu nguyén
déng thuan tham gia xét nghiém HIV ma khéng can cé sy déng thudn cla cha me hay ngudi gidm ho hop
phap. Trong nhirng trworng hop khac, véi ngudi dudi 15 tudi hodc ngudi khéng cé di ndng lwc hanh vi dan
sy thi cha me hodc ngudi giam hd hop phap sé cho phép dong thudn. Néu cha me hodc nguwdi giam hé hop
phap tir chi d6ng thuan, thi can bd y t& hodc cén bd cong tac xa hdi cé thé cho phép ddng thuan. P& bao
vé tét nhat loi ich cla tré em, cling can c6 sy déng y ciia em nhé trwdce khi thuc hién xét nghiém. Két qua
xét nghiém cé thé dugc thong bdo cho cha me clia em nhé hay ngudi gidam hd hop phap, hodc cho can bo
y t& hay cén bd cdng tac xa hdi dwoc chi dinh, tly theo tirng truding hop cu thé.

e  Sira d6i khoan 1 cla Piéu 30 theo hudng khuyén nghi néu trén.

Dap g voi HIV ¢ noi lam viéc

Céc t6 chirc LHQ khuy&n nghi manh mé khéng yéu cau xét nghiém HIV hay dp dung céc hinh thirc xét nghiém
sang loc HIV d6i véi ngudi lao ddng, bao gobm ngudi lao déng di cu, nguwdi dang tim kiém viéc lam va (rng ct vién cho
céc vij tri cdng viéc.3° Trong mdi tredng lam viéc, T6 chirc lao ddong qudc té (ILO) khuyén nghj bao mat théng tin vé
két qua xét nghiém HIV va khong dé tinh trang nhiém HIV anh hudng dén kha ning dwoc tuyén dung, kéo dai hop
doéng hay cdc co hdi thang tién cha ngudi lao dong.3! Viéc tham gia xét nghiém HIV phai thyc sy tu nguyén, khéng
bi ép budc, va cdc chuong trinh xét nghiém HIV phai tdn trong cac huéng dan quéc t& vé bdo mat thdng tin, tu van
va dong thuan. Tinh trang nhiém HIV that hay cho 13 nhiém khéng thé 13 Iy do phan biét d6i x(r, ngdn can ngudi lao
doéng duoc tuyén dung hay duoc kéo dai hop déng lao déng, hodc dugc hwéng cac co hdi phat trién mét cach cong
bang, phu hop véi Cong wdc vé chéng phan biét d6i x{ (trong viéc lam va nghé nghiép) ndm 1958 ma Viét Nam d3
phé chuan2. biéu 14 va biéu 24 cling can nhat quan va&i Diéu 8 cla B6 luat lao dong, qui dinh cAm phan biét ddi x{r
bao gdm trén co s& nhiém HIV. Theo qui dinh nay, viéc vang mét tam thi & noi lam viéc do bj 6m lién quan dé&n HIV
hay do cac nghia vu vé chdm séc, diéu tri lién quan d&n HIV can duoc tinh nhu 13 ving mét vi cdc nguyén nhan sirc
khoe khac.

Lién quan dén dap trng véi HIV & noi lam viéc, khuyén nghi:
e Bo6 diém (b) khoan 1 cla Diéu 14 vé b6 tri cdng viéc phu hop cho ngudi séng véi HIV, ly do 13 khong thé va
cling khong hop ly dé dua ra dinh nghiia vé “céng viéc phu hop”. Ngoai ra, diém nay ciing c6 thé bj dién giai

2 |n Lesotho and South Africa, the age of consent is 12 years old; in the Philippines, the age of consent is 15 years old.
301LO (2010). R200 - HIV and AIDS Recommendation No. 200, 2010. Available at
https://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100 ILO CODE:R200

31bid.

32 |bid., para. 10.
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theo nhitrng cach khac nhau va cé thé dan dén viéc tiét 16 khong can thiét tinh trang nhiém HIV cla nguoi
lao d6ng hodc viéc phan bd, sdp x&p cdng viéc khdng cdng bang tai noi lam viéc.

e  Bo khoan 3 clia Diéu 28, vi tinh trang nhiém HIV that hay cho 13 nhiém khong thé 13 cdn c¥ cho viéc phan
biét d&i xtr, khién ngudilao ddng khéng dugc tuyén dung hay kéo dai hgp déng lao dong, hodc duwgc hudng
céc co hdi viéc [am nhu nhitng ngudi khac, theo tinh than cta Diéu 8 B6 luat lao déng, cAm phan biét ddi
xt dua trén tinh trang nhiém HIV.

Tw vén, xét nghiém HIV cho phu ni¥ mang thai

Céc t8 chirc LHQ Ung ho dua tu van, xét nghiém HIV thanh mot phan dinh ky cla géi dich vu chdm séc sirc
khde cho ba me trudec, trong va sau khi sinh, va trong nhi khoa. T4t ca cac phu nit mang thai déu can dwoc tu van va
khuyén khich dé xét nghiém HIV, giang mai va viém gan B, theo K& hoach hanh déng huwéng tdi loai trir 1ay truyén
HIV, giang mai va viém gan B tir me sang con cla Viét Nam. Viét Nam ciing c6 thé tham khao céc thuc hanh tét cla
qudc t& vé cung cap gdi dich vu phong chéng HIV trong chdm sdéc cho phu ni* mang thai trwdc va sau sinh 33

Lién quan dén tw van, xét nghiém cho phu ni¥ mang thai, khuyén nghi:

e  Bao dam ring tat ca cac phu nit mang thai dwoc dinh ky tu van va mai tham gia xét nghiém HIV, giang mai
va viém gan B ty nguyén, theo K& hoach hanh déng quéc gia huwéng tdi loai trir 14y truyén HIV, giang mai va
viém gan B tir me sang con.

e  B6 sung qui dinh vao Diéu 35 cho nhirng trudng hop phu ni mang thai ty nguyén tham gia xét nghiém HIV
s& duwoc nha nwdc hodc bao hiém y t&€ xa hdi chi trd phi xét nghiém va cdc chi phi diéu tri can thiét, dé bao
dam ring nhitng phu nit khdng cé bao hiém y t& hodc vi mét ly do nao dé khong st dung duoc bao hiémy
t& x3 hoi, s& dwoc mién phi xét nghiém va cac chi phi khac lién quan dén diéu trj khang HIV.

e Bdo ddm tinh thdng nhat giira Luat sra d6i, bé sung Luat phong chéng HIV/AIDS va nhitng sira d6i b6 sung
trong tuong lai d6i vai Luat bdo hiémy té.

Cai nghién tdp trung bdt bugc

Théng 3 ndm 2012, LHQ dua ra mot Tuyén bd chung toan cau vé cac trung tdm cai nghién va phuc hoi bat
budc, do ngudi dirng dau cta 12 t6 chirc LHQ cling ky. Trong ban tuyén bé nay, céc t6 chirc LHQ kéu goi cac qudc gia
déng clra ngay lap tirc cac trung tdm cai nghién va phuc hdi bat budc, tha cac ca nhan dang bij gitt trong cac trung
tam nay, va cung cap cac dich vy y t&, x3 hoi dya trén bang chirng, theo nguyén tac tw nguyén, tai cong déng cho
nhitng ngudi nay. LHQ van gitt quan diém nay. Trong khi cac trung tdm nay van hoat dong, diéu quan trong 13 can
bao dam cac cé nhan dang bi gilt trong cac trung tdm nay duwoc chdm sdc y té€ va cung cdp cac dich vu phu hop.

Lién quan dén cai nghién tap trung va bat budc, khuyén nghi:

e  BO sung vao Diéu 18 qui dinh bao dam rang tat ca nhitng ngudi cé thé chirng kién viéc st dung ma tiy qua
lieu trong céc co sé& khép kin, bao gébm can bd y té, giam thij trai giam va cac can bd khac, céc trai vién va
ngudi nha, cd thé tiép can dén thudc naloxone d& ngdn nglra t&r vong do st dung qua liu thudc phién mot
cach kip thoi va hiéu qua.

e  Sira Didu 39 dé bé sung ngudi sdng vai HIV trong trai giam, trai tam giam, cac co s& gido duc, trudng gido
dudng, co s@ chita bénh, co s& bao tro x3 hdi vao danh sach nhitng ngudi dugc cung cap thudc khang HIV
(ARV) theo ngudn bao hiém y t& hodc ngudn ngan sach nha nuwdc.

33 For Malaysia, MOH Malaysia, WHO, UNICEF, and UNAIDS press release (2018). Malaysia eliminates mother-to-child transmission of HIV and
syphilis. Available at https://www.who.int/reproductivehealth/congenital-syphilis/emtct-validation-malaysia/en/. National guidelines in
Singapore, and Thailand.
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